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« The common law right to accept or refuse treatment
o Capacity to consent or refuse consent

e Advance directives

 Difficult situations

» Failure to respect a valid refusal

* Requirements of clinicians, implications for health services



“The law cannot draw the line between different degrees of
violence, and therefore totally prohibits the first and lowest
stage of it: every man’s person being sacred, and no other
having a right to meddle with it, in any the slightest
manner.”

Blackstone’s Commentaries (1830)

The common law provides, with limited exceptions, that:

medical treatment must not be provided without consent;
and

a competent adult may refuse medical treatment and that
refusal must be respected, so long as it is informed and
made without coercion or undue infuence



“Every human being of adult years and sound mind has a
right to determine what shall be done with his own body;
and a surgeon who performs an operation without his
patient’s consent commits an assault for which he is liable
In damages. This is true except in cases of emergency
where the patient is unconscious and where it is necessary
to operate before consent can be obtained.”

Schloendorff v Society of New York Hospital (1914)



* Right to refuse exists even if refusing may risk permanent
Injury to health or lead to premature death

e Reasons do not have to be rational or even to exist

« The patient’s right to self-determination outweighs the
strong public interest in upholding the concept that all
human life is sacred and that it should be preserved if at all
possible

Re T (Adult: Refusal of Treatment) [1992] 3 WLR 782 per Lord
Donaldson MR



Exceptions to the general common law rule:

* In an emergency, where common law and statute permit
treatment if the patient cannot consent (see Guardianship
and Administration Act 1986)

 Where treatment is authorised or required by statute or the
courts. See, for example

 the Public Health and Wellbeing Act 1988
* the Mental Health Act 1986

e Therapeutic privilege (but its scope is questionable)



An adult has capacity to consent or refuse consent to
medical treatment if he or she can:

« comprehend the necessary information about treatment
 believe that information; and

* weigh the information, balancing the risks and needs, to
arrive at a choice

Justice Thorpe in Re C



 There is a presumption that an adult patient is competent at
the time he or she decides whether to consent to or refuse
proposed medical treatment

 The presumption can be rebutted if it is shown that the
patient lacks broad understanding of the nature and effect
of the proposed treatment



In Re T, the adult pregnant patient was in a car accident.
She was admitted to hospital and, following a visit by her
mother, who was a Jehovas Withess, advised that she did
not wish to receive a blood transfusion. A caesarean
section was performed but the baby was stillborn. Her
condition deteriorated and the court approved the
administration of blood .

Consider:
* The strength of the will of the patient

* The relationship with the person persuading them



* Providing the patient understands the broad nature of the
proposed treatment, no cause of action in battery will apply

« A clinician risks an action in negligence, however, unless
they present adequate information to enable the patient to

make an informed decision



“...a medical practitioner has a duty to warn ...of material risk
Inherent in the proposed treatment. A risk is material if, in
the circumstances...a reasonable person in the patient’s
position, if warned of the risk, would be likely to attach
significance to it or the medical practitioner is or should
reasonably be aware that the particular patient, if warned of
the risk, would be likely to attach significance to it.”

Rogers v Whittaker (1992)



« The common law has long recognised the right to refuse
treatment in advance

 There are no requirements under common law for an
advance directive to be in writing or to follow other
formalities

e A refusal of treatment must cover the situation that has
arisen



The Medical Treatment Act 1988 also makes provision for:

« Refusal of treatment generally or refusal of treatment of a
particular kind for a current condition, so long as:

« The decision is voluntary and there is no inducement or
compulsion

* The person is sufficiently informed
* The person is of sound mind and has attained 18 years

e The Medical Treatment Act does not affect common law
rights



The Guardianship and Administration Act 1986 defines
consent procedures for adults with disabilities

“Special procedures” require an application to VCAT
Otherwise, a “person responsible” may consent

The hierarchy of persons responsible is led by enduring
powers of attorney appointed under the Medical Treatment
Act



 The Medical Treatment Act provides for appointment of an
agent who may refuse treatment on behalf of an
Incompetent person if:

* |t would cause unreasonable distress

 there are reasonable grounds for believing that the
patient would have considered the treatment
unwarranted

* Provisions apply for notification and proceeding with
treatment if a registered practitioner believes the treatment
IS In the best interests of the patient



« The authority of a parent decreases as their child becomes

Increasingly competent (House of Lords in Gillick, approved
In Australia in Marion’s Case)

* Minors who can consent to treatment may not be able to
refuse treatment



In Director-General of DOCS v BB, the Jehovas Withess
parents of a child suffering leukaemia refused blood

The courts held that the case was an emergency and
treatment was permitted by law, but further held that it was
capable of employing its parens patriae jurisdiction to order
the procedure

There has been an increasing tendency of courts to
Intervene

Marion’s case confirms that the courts may exercise a
general supervisory role to protect the best interests of the
child and may adjudicate disputes between parents



The Human Tissue Act 1982 protects medical practitioners
and others supporting them from criminal liability for
administration of blood to children without consent or where

consent is refused, if in the opinion of the medical
practitioner:

» The transfusion was reasonable and proper treatment
« Without the transfusion the child was likely to die

« Other specified conditions are complied with



US Courts have ordered transfusion against the wishes of
the woman

In Jefferson v Griffin Spalding County Hospital (1981)
Jessie Jefferson had placenta praevia. Caesarean section
was recommended but she refused it and blood transfusion
on religious grounds. The Supreme Court of Georgia
ordered that she submit, based on its belief that there was
a 99% chance that the baby would not survive vaginal birth.
She absconded and the baby was born vaginally, totally
healthy



The UK Court of Appeal has strongly endorsed the right of
pregnant women to refuse treatment:

“The law Is...clear that a competent woman who has
capacity to decide may, for religious reasons, other
reasons, or for no reasons at all, choose not to have
medical intervention, even though ... the consequences
may be the death or serious handicap of the child she
bears or her own death...The court does not have the
jurisdiction to declare that such medical intervention is
lawful to protect the interests of the unborn child even at
the point of birth.” (In the case of MB)



* In Australia, competent pregnant women have the right to
refuse treatment



In Birkett v Director General of Family and Community
Services (1994) a baby’s mother brought proceedings as a
result of administration of blood products against parental
consent. Bryson J confirmed that a blood transfusion like
much other medical treatment was physically invasive and
would constitute battery if carried out without consent or
legal excuse

If the patient or their agent has consented in broad terms,
cases go to negligence, not battery



Seek explicit consent and record it in writing

Respect the wishes of the competent adult who refuses
transfusion, so long as there is no coercion or undue
iInfluence

Respect the wishes of the agent of an incompetent adult
who refuses transfusion unless you believe that the
treatment is in the best interests of the patient in which
case follow the procedures laid down in the Medical
Treatment Act



Respect an advance directive made by a competent adult.
If made under the Medical Treatment Act, ensure it
complies with statutory requirements. If made under
common law, ensure applicability, competence and
absence of coercion or undue influence

Recognise the emergency exception (the doctrine of
necessity)



Consider whether a minor is Gillick-competent and if so,
respect their right to consent but recognise they may not
have the right to refuse

Note Human Tissue Act protections from criminal liability
when transfusing a minor under certain circumstances

Recognise the courts have inherent jurisdiction to protect
the best interests of the child and their assistance can be
sought to resolve disputes about consent to treatment



 The hospital may be directly or vicariously liable for the
negligent acts of its staff or agents

 There Is a governance responsibility to ensure:

« Sound clinical systems

Competent, well trained staff

Accountability

Monitoring

Risk management






